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QUESTIONS PRESENTED 

1. When the DoD leases mineral rights to a private party, is there a final 

federal action that is ripe for judicial review? 

 

2. Where a prior EIS has already addressed the activity complained of, 

does the DoD’s lease of mineral rights of a former military base to a pri-

vate party constitute a major federal action requiring an additional EIS? 
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STATEMENT OF JURISDICTION 

The Court of Appeals issued its opinion on October 15, 2013. (R. at 3.) 

The petition for a writ of certiorari was timely filed and granted. (R. at 2.) This 

Court has jurisdiction under 28 U.S.C. § 1254(1). 

OPINIONS BELOW 

 The decision and order of the United States Court of Appeals for the 

Fourteenth Circuit is unreported and set out in the record. (R. at 1-20.)  The 

United States District Court for the Western District of New Tejas’s decision 

denying petitioner’s motion for preliminary injunction is unreported. 

STATUTORY PROVISIONS 

The following statutory provisions are relevant to this case:  

 Administrative Procedure Act, 5 U.S.C. § 551 

 Administrative Procedure Act, 5 U.S.C. § 704 

 National Environmental Policy Act, 42 U.S.C. § 4321  

 National Environmental Policy Act, 42 U.S.C. § 4332 

 40 C.F.R. § 1508.18 

 40 C.F.R. § 1508.27   

The provisions are reprinted in Appendix A. 
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STATEMENT OF THE CASE 

 

 Statutory Background 
 

 APA. The Administrative Procedure Act of 1946 (APA) provides a com-

prehensive framework to guide administrative agencies in conducting internal 

agency actions and details the requirements for judicial review of those actions.  

John F. Duffy, Administrative Common Law in Judicial Review, 77 TEX. L. 

REV. 113, 114 (1998); see generally 5 U.S.C. §§ 551-59, 701-06. Under the APA, 

only those agency actions made reviewable by statute or that constitute final 

agency actions are subject to judicial review. Id. § 704. 

 NEPA. The National Environmental Policy Act of 1969 (NEPA) compels 

federal agencies to evaluate the environmental consequences of any significant 

federal action taken. See Sierra Club v. Clinton, 689 F. Supp. 2d 1123, 1130 (D. 

Minn. 2010); Kleppe v. Sierra Club, 427 U.S. 390, 394 (1976). It imposes pro-

cedural requirements on federal agencies, stating that major federal actions 

having a significant effect on environmental quality must be accompanied by 

an Environmental Impact Statement—a detailed report on the potential envi-

ronmental effects that a proposed agency action may have. Clinton, 689 F. 

Supp. 2d at 1130; 42 U.S.C. § 4342(2)(C). Additionally, the Environmental Im-

pact Statement must sufficiently explore all available and reasonable alterna-

tives to the proposed action. See Great Old Broads for Wilderness v. Kimbell, 

709 F.3d 836, 853-54 (9th Cir. 2013).  
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Factual Background 

BRAC and the Closure of Fort Watt.  The Defense Base Closure and Re-

alignment Commission (the Commission) is an independent entity tasked with 

carrying out the Defense Base Realignment and Closure Act of 1990 (BRAC). 

(R. at 3-4.) The Commission meets periodically to make recommendations to 

Congress and the President concerning the reorganization of our Nation’s mili-

tary facilities. (R. at 3-5.) In 2002, following a site visit earlier that year, the 

Commission recommended the closure of Fort Watt—a Cold War-era base in 

New Tejas whose necessity dissolved along with the Soviet Union. (R. at 4-5.) 

The Commission arrived at its decision based upon Fort Watt’s limited post-

Cold War efficacy, the exorbitant cost of operating the base, and the relative 

lack of opposition to the base’s closing from the local community. (R. at 4-5.)  

The Commission also recommended that the DoD sell Fort Watt’s land and fa-

cilities. (R. at 8.) 

NEPA and the Sale of Fort Watt. In order to comply with NEPA, the 

Commission had to produce an EIS concerning the environmental ramifica-

tions of closing and selling Fort Watt. (R. at 5.) The EIS addressed—among 

many other possible uses—the impact of oil and natural gas extraction from 

Fort Watt’s 2,200 acres. (R. at 6.) Fort Watt’s position over the Magnus Shale 

made it particularly attractive for oil and gas development, and the EIS pres-
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ciently considered development using hydraulically fractured wells.1 (R. at 6.) 

In November 2002, after the Commission scrupulously complied with all appli-

cable laws, Congress and the President accepted the Commission’s recommen-

dation and Fort Watt was approved for sale. (R. at 8.) In 2003, the DoD sold off 

the surface rights, piece by piece, to all 2,200 acres of Fort Watt while retain-

ing the valuable mineral rights for itself. (R. at 8.)  

The Mineral Rights and Mainstay.  Mainstay Resources, Inc.—a major  

oil and natural gas company—owns and leases millions of acres of land in the 

United States for hydrocarbon production. (R. at 7.) In 2003, Mainstay bought 

the surface rights to 750 acres of Fort Watt. (R. at 8.)  Mainstay’s 750 acres of 

Fort Watt forms the northwestern quadrant of the former military base and 

borders the southwestern edge of the state of Newtonian. (R. at 8.) The 750-

acre tract borders the New Tejas River, which forms the boundary between 

New Tejas and the state of Newtonian. (R. at 8.)  On June 1, 2003, the DoD ex-

                                            
1 In 2002 when the Commission completed the EIS, hydraulic fracturing—

commonly known as “fracking”—was not a common production technique. (R. 

at 6.) In recent years, however, fracking has become the primary method of ex-

traction for oil and gas.  See Hannah Wiseman, Untested Waters: The Rise of 
Hydraulic Fracturing in Oil and Gas Production and the Need to Revisit Regu-
lation, 20 FORDHAM ENVTL. L. REV. 115, 122 (2009). The process involves in-

jecting large quantities of high-pressure fluid into hydrocarbon-bearing rock 

formations in order to induce fractures in the formation, thus allowing oil or 

gas to flow more freely to the surface. Id. at 118.  The injected fluid is predom-

inantly water but often contains various additives, such as sand or polymers, 

that hold open induced fractures. Id. 



 5 

ecuted a lease with Mainstay giving Mainstay the mineral rights to the 750 

acre quadrant it purchased. (R. at 8.)  

The Terms of the Lease.  In return for granting Mainstay a lease on the 

the mineral rights of the 750-acre quadrant, the DoD—on behalf of the United 

States—retained a participating royalty interest. (R. at 8-9.) The participating 

royalty interest grants the DoD twenty-five percent (25%) of the gross sales of 

all oil and natural gas produced on the 750-acre tract. (R. at 9.) Additionally, 

the lease provides that Mainstay would pay the DoD delay rental payments of 

$25.00 per acre annually.2 (R. at 9.) The lease also grants the DoD the right to 

inspect the leased premises on a quarterly. (R. at 9 n.7.) Finally, the lease also 

includes a very narrow veto power. (R. at 9 n.7.) The lease grants the lessor—

the DoD—the right to prevent the lessee—Mainstay—from selling oil or gas to 

third parties for national security reasons. (R. at 9 n.7.) The narrow veto power 

includes a reporting requirement for the lessee with regards to unaffiliated 

third-party buyers.3 (R. at 9 n.7.)  

                                            
2 A “delay rental” is an amount payable to a lessor by a lessee for the right to 

defer the commencement of drilling or production during the lease’s primary 

term. BLACK’S LAW DICTIONARY 216 (4th Pocket Ed. 2011). 
3 “Lessee shall provide the identity of any unaffiliated third party to Lessor in 

writing not less than thirty (30) days prior to any contemplated sale. In the 

event Lessor chooses to exercise its veto rights, Lessor must provide to Lessee 

in writing no later than twenty (20) days after being notified of the identity of 

the unaffiliated third party an explanation of Lessor’s decision that includes a 

detailed description of the national security concern forming the basis for Les-

sor’s decision that includes a detailed description of the national security con-

cern forming the basis for Lessor’s decision.” (R. at 9 n.7.)  
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Construction and Delay.  In late 2003, a few months after the lease was 

executed, Mainstay began planning two drill sites—drilling site Watt 1 and 

drilling site Watt 2. (R. at 10.)  Mainstay obtained all relevant state and feder-

al permits and approval for the two drilling sites. (R. at 10.)  During construc-

tion, Mainstay complied with the lease by timely paying the DoD delay rental 

payments. (R. at 10.)  Although Mainstay had the proper permitting in place to 

begin drilling as early as 2003, Mainstay decided to delay drilling to allow 

emerging technologies and techniques to fully develop. (R. at 10.) For six years 

after the initial planning of the drilling sites, Mainstay’s research and devel-

opment arm worked on cutting-edge oil and gas procedures and techniques 

such as “massive hydraulic fracturing technology, drilling equipment to com-

plete horizontal wells, employee re-training, and advanced earth imaging 

equipment.” (R. at 10.)   

Final Permits Issued, Ready to Frack.  Finally, in 2010, Mainstay ap-

plied for and received permission to refit Watt 1 and Watt 2 for fracking pur-

poses. (Id.)  The refit involved extending Watt 1 down 8,200 feet and horizon-

tally 3,750 feet, and extending Watt 2 down 12,175 feet and horizontally 5,400 

feet. (Id.) Mainstay was ready to being fracking on February 1, 2011, when 

Friends of Newtonian filed suit. (R. at 10-11.) 

Friends of Newtonian Intervenes.  Friends of Newtonian (FON) is a non-

profit organization formed ostensibly to support policies “designed to manage 
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and protect [the state of] Newtonian’s and the United States’ environmental 

health.” (R. at 11.)  FON raises awareness of their pet issues like most political 

pressure groups: by buying ad time, hosting benefits with high-profile celebri-

ties, and—most relevantly—filing a large number of lawsuits. (R. at 11.) In 

this instance, FON’s complaint about respondents DoD and Mainstay concerns 

fracking. (R. at 11.) 

Procedural History 

In January 2011, FON filed suit in the United States District Court for 

the Western of New Tejas against Mainstay and the DoD under NEPA, and 

the APA. (R. at 11.)  Specifically, FON sought declaratory and injunctive relief 

to prevent  Mainstay—and, nominally, the DoD—from fracking. (R. at 11.)  

FON based its injunctive suit on concerns that fracking at the two drill sites 

could potentially have negative environmental effects on the New Tejas River. 

(R. at 11.) 

 In its complaint, petitioner FON argued that when the DoD executed 

the lease with Mainstay, it engaged in a “major federal action significantly af-

fecting the quality of the human environment.” (R. at 12.) FON argued that 

because the execution of the lease constituted a “major federal action,” the 

DoD was obligated to generate another EIS regarding the environmental ef-

fects of fracking at the two drill sites in order to comply with NEPA. (R. at 12.) 

Respondents—Mainstay and the DoD—argued that an exchange of royalty 
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payments for mineral rights did not constitute a major federal action and could 

not have a significant impact on the “quality of the human environment.” (Id.)   

The district court agreed with Mainstay and the DoD and denied FON’s 

motion for injunctive relief. (R. at 14.)  FON appealed the district court’s deci-

sion to the Fourteenth Circuit Court of Appeals. (R. at 12.) On review, the 

Fourteenth Circuit held that the matter was ripe for adjudication and that 

“the district court did not err in denying FON the injunctive relief sought.” (R. 

at 17-18.) FON again appealed the decision and the matter is now before this 

Court.  

SUMMARY OF THE ARGUMENT  

Issue One.  The are—arguably—several final federal actions in this 

matter. However, the Fourteenth Circuit, although it arrived at the correct 

conclusion, failed to analyze the correct action, and instead erroneously fo-

cused its ripeness analysis on the sale of Fort Watt. The complaining party 

must point out which federal action is affecting it, and the court must deter-

mine whether the action complained of is ripe for judicial  review under NEPA 

and the APA. That did not occur in this case—the Fourteenth Circuit failed to 

address the actions that FON complained of. Finally, in order to be ripe for ju-

dicial review under the APA and NEPA, the action complained of must be a 

federal action, not that of a private party. Mainstay’s fracking—the action 
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properly complained of—is not a federal action, and cannot be a final federal 

action ripe for judicial review.  

Issue Two.  It would violate NEPA’s rule of reason to require the DoD to 

generate another EIS addressing the environmental impact of the mineral 

rights lease. The most crucial fact to consider in this case is that DoD has al-

ready addressed the action complained of—namely, fracking—in an previous 

EIS. The DoD explicitly considered the potential environmental impact of 

fracking operations in its 2002 EIS. Therefore, it would be redundant to re-

quire the DoD to generate yet another EIS concerning fracking. Finally, the 

lease of mineral rights to Mainstay is not a major federal action because the 

lease reserved insufficient power for the DoD to federalize Mainstay’s actions 

pursuant to the lease. Mainstay’s actions are the actions of a private entity 

and private entities are not within the purview of NEPA or the APA.  

STANDARD OF REVIEW 

 Review of agency action is governed by the APA. See 5 U.S.C. § 706. In 

determining whether an agency was required to supplement an original EIS, a 

reviewing court should look to whether the agency’s decision not to do so was 

arbitrary and capricious. Marsh v. Or. Natural Res. Council, 490 U.S. 360, 377 

(1989). Because such a decision is made based on the technical expertise of the 

agency, a reviewing court should “defer to the informed discretion of the re-

sponsible federal agencies.” Id.; see also Forest Guardians v. Fish & Wildlife 
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Serv., 611 F.3d 692, 704 (10th Cir. 2010) (“An agency's action is entitled to a 

presumption of validity, and the petitioner challenging that action bears the 

burden of establishing that the action is arbitrary or capricious.”). An agency’s 

course of action is not arbitrary and capricious if it is based upon consideration 

of the relevant factors and there has not been a clear error of judgment. Citi-

zens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971). 

ARGUMENT 

I. The Fourteenth Circuit addressed the wrong action in its ripeness analy-

sis—the sale of Fort Watt—while it should have addressed the DoD’s lease 

of mineral rights to Mainstay. 

As a threshold matter, a party challenging the action or inaction of a 

federal agency must establish that the matter is ripe for adjudication. See Ab-

bott Labs. v. Gardner, 387 U.S. 136, 148 (1967); Lujan v. Defenders of Wildlife, 

504 U.S. 555, 560-61 (1992). In this case, FON is challenging the DoD’s lease 

of mineral rights to Mainstay in order to enjoin Mainstay from fracking at its 

two drilling sites. (R. at 12.)  Specifically, FON is concerned that Mainstay’s 

fracking will negatively affect the human environment in Newtonian. (R. at 

11-12.) 

NEPA creates no private right of action. See Lujan v. Nat’l Wildlife 

Fed’n, 497 U.S. 871, 891 (1990). Thus, if a party seeks to challenge an agency’s 

compliance with the statute, the party must bring suit under the APA. See 5 

U.S.C. § 551 et seq.; Bennett v. Spear, 520 U.S. 154, 175 (1997). Only “final 
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agency action for which there is no other adequate remedy in a court” is re-

viewable under the APA. See 5 U.S.C. § 704; San Carlos Apache Tribe v. Unit-

ed States, 417 F.3d 1091 (2005). Under 40 C.F.R. § 1508.18(a) and other rele-

vant regulations, the action must be “major federal action” in order to trigger 

the NEPA Environmental Impact Statement requirement. See Andrus v. Sier-

ra Club, 442 U.S. 347, 350 (1979). 

In this case, the actions complained of—DoD’s lease of mineral rights to 

Mainstay and its “sanctioning” of future fracking operations—are not proper 

for judicial review in this Court under the relevant statutes for at least two 

reasons. First, the proper federal actions to consider in determining the ripe-

ness of this matter for adjudication are the lease between Mainstay and the 

DoD and Mainstay’s future fracking operations. The Fourteenth Circuit erro-

neously considered the recommendation to the President and Congress, and 

the subsequent sale of Fort Watt. (R. at 14.)  Second, this Court should hold 

that the execution of a lease between Mainstay and the DoD is not a “major 

federal action” within the meaning of NEPA’s Environmental Impact State-

ment requirements. In short, this Court should uphold the district and appel-

late courts’ denial of FON’s injunction, although Respondents respectfully con-

tend that Fourteenth Circuit arrived at the correct result with incorrect rea-

soning. In the alternative, this Court should remand the matter to the Four-

teenth Circuit for a determination of ripeness based upon the proper actions.  
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A. The relevant action to consider regarding ripeness under the APA and 

NEPA is the DoD’s lease to Mainstay, which is not a final, major federal 

action fit for judicial review. 

Ripeness can be described as “the state of a dispute that has reached, 

but has not passed, the point when the facts have developed sufficiently to 

permit an intelligent and useful decision to be made.” BLACK’S LAW DICTION-

ARY 660 (4th Pocket Ed. 2011). However, the APA and NEPA add require-

ments for a party challenging agency action in addition to ripeness. See NRDC 

v. Dep’t of the Navy, 2002 U.S. Dist. LEXIS 26360, *45 (C.D. Cal. Sept. 17, 

2002). The APA adds the requirement of “final agency action.” See Or. Natural 

Desert Ass’n v. United States Forest Serv., 465 F.3d 977, 982 (9th Cir. 2006). 

Under § 704 of the APA, an analysis of final agency action consists of two 

prongs: first, the action must mark the consummation of agency decision-

making, and second, the action must be one “from which legal consequences 

will flow.” See Bennett v. Spear, 520 U.S. 154, 177-78 (1997).  NEPA adds an 

additional requirement to a court’s analysis of whether an action is ripe for ju-

dicial decision . See Sac & Fox Nation v. Norton, 240 F.3d 1250, 1262 (10th Cir. 

2001). Case law defines major federal action as being an action that is both (1) 

a federal action, and (2) an action with a potentially major impact on the envi-

ronment. See Hanly v. Mitchell, 460 F.2d 640, 644 (2d Cir. 1972); see also 

Minn. Pub. Interest Research Grp. v. Butz, 498 F.2d 1314, 1317 (8th Cir. 1974). 
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1. Although the execution of the lease may be a final action, the action 

in question must also be discrete and circumscribed agency action, 

and hardship must result if review is withheld. 

The plain language of APA § 704 is simple enough: it provides that “fi-

nal agency action for which there is no other adequate remedy in a court [is] 

subject to judicial review.” 5 U.S.C. § 704. Of course, courts have put a judicial 

gloss on this unassuming statutory language, especially the phrase “final 

agency action.” See, e.g., Franklin v. Massachusetts, 505 U.S. 788, 796 (1992) 

(holding that “the President is not an agency within the meaning of” final 

agency action). The prevailing test for final agency action is the two-pronged 

test announced by this Court in Bennett v. Spear and discussed above. 

Restated in its simplest form, the test for final agency action is (1) the 

action must be the “‘consummation’ of the agency's decision-making process,” 

and (2) “the action must be one by which ‘rights or obligations have been de-

termined,’ or from which ‘legal consequences will flow.’” Bennett, 520 U.S. at 

178.  In other words, courts “look to see whether the agency ‘has rendered its 

last word on the matter’ to determine whether an action is final and is ripe for 

judicial review.” See Or. Natural Desert Ass’n v. United States Forest Serv., 

465 F.3d 977, 984 (9th Cir. 2006). However, the mere fact of finality does not 

end the final agency action analysis. See, e.g., FTC v. Std. Oil Co., 449 U.S. 

232, 239-443 (1980) (holding that “the issuance of the complaint averring rea-

son to believe has no legal force comparable to that of the regulation at issue in 
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Abbott Laboratories” ). The action must also be agency action, not that of a 

private or non-agency party. See Judicial Watch v. Nat’l Energy Policy Dev. 

Grp., 219 F. Supp. 2d 20, 36 & 55 (D.D.C. 2002) (holding that actions of people 

or entities not considered federal agencies are not within the purview of the 

APA). 

Under the APA, the aggrieved party must also be able to identify the 

specific final agency action that has or will harm it. See, e.g., Sierra Club v. 

Peterson, 185 F.3d 349, 363-364 (5th Cir. 1999) (discussing Lujan v. Nat’l 

Wildlife Fed’n, 497 U.S. 871 (1990)). In Lujan v. National Wildlife Federation, 

an environmental organization challenged the actions of the Bureau of Land 

Management (BLM) and other federal parties under the APA. Lujan, 497 U.S. 

at 875. The National Wildlife Federation (NWF) challenged over a thousand 

“land-use designations” made by the BLM. Id. However, the decisions were not 

a single “agency action,” but rather hundreds of actions that would have to be 

challenged individually under the APA. See id. at 899. This Court held that 

the NWF could not show which specific agency action had aggrieved or injured 

the members of the organization and, therefore, they could not point to a “final 

agency action” that they contested. Id.  

In ACLU v. NSA, the Sixth Circuit further articulated the need for the 

complaining party to point to the “discrete” agency action upon which it bases 

its complaints. See ACLU v. NSA, 493 F.3d 644, 678 (6th Cir. 2007). In that 
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case, a group of associations and individuals were successful in getting a dis-

trict court in Michigan to grant summary judgment against the National Secu-

rity Agency (NSA) and to impose a permanent injunction to prevent warrant-

less wiretapping under the post-September 11, 2001, Terrorist Surveillance 

Program (TSP). See id. at 648-49. The ACLU asserted six causes of action, in-

cluding an APA claim. Id. The Sixth Circuit held, with regard to the APA claim, 

that the ACLU had failed to identify a sufficiently discrete agency action on 

the part of the NSA for a colorable APA claim. See id. at 678. The court held, 

most relevantly, that the final agency action complained of “must be a discrete 

action or the denial of a discrete action.” Id.  

The Fourth Circuit has also adopted the discreteness doctrine, as illus-

trated by a recent case. See Vill. of Bald Head Island v. U.S. Army Corps of 

Eng’rs, 714 F.3d 186 (4th Cir. 2013). In Village of Bald Head Island v. United 

States Army Corps of Engineers, a village brought suit against the Army 

Corps of Engineers for its alleged failure to adequately protect and “renourish  

its beaches.” Id. at 193-94. However, the Corps’ performance in maintaining 

the project “was not action that was circumscribed and discrete.” Id. at 194. 

The Fourth Circuit added that “‘agency action’ not only has a limited meaning, 

but it also must be ‘circumscribed [and] discrete,’ as those characteristics are 

inherent in the APA’s enumeration of the categories of agency action subject to 

judicial review.” Id. 
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Finally, the Tenth Circuit also recently provided a definition of agency 

action. See Impact Energy Res., LLC v. Salazar 693 F.3d 1239, 1255 (10th Cir. 

2012). In Salazar, energy companies that submitted bids on oil and gas leases 

at a BLM auction brought suit challenging the Secretary of the Interior’s with-

drawal of the leases. Id. at 1242-44. Ultimately, the court dismissed the suit 

because it was brought after the statute of limitations set out in the Mineral 

Leasing Act had expired. Id. at 1259.  However, most relevantly for the case at 

hand, the Tenth Circuit held that “[t]he APA defines ‘agency’ to mean ‘each au-

thority of the Government of the United States,’ 5 U.S.C. § 551(1).” Id. at 1255 

(emphasis added). By implication, this definition excludes from the reach of 

the APA the actions of private, non-government parties. 

Courts must “evaluate both the fitness of the issues for judicial decision 

and the hardship to the parties of withholding court consideration,” so a ripe-

ness analysis does not end with a determination that an action is not fit for re-

view. See Anchorage v. United States, 980 F.2d 1320, 1325 (9th Cir. 1992). 

“Ripeness will prevent review [only] if the systemic interest in postponing ad-

judication due to lack of fitness outweighs the hardship on the parties created 

by postponement.” Chavez v. Director, OWCP, 961 F.2d 1409, 1414 (9th Cir. 

1992) (citations omitted). In Anchorage, Plaintiffs alleged that the EPA and 

the Army Corps of Engineers violated the APA and the NEPA by adopting a 

Memorandum of Agreement (MOA). Anchorage, 980 F.2d at 1322. Because the 
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federal defendants believed that the MOA was exempt from the notice-and-

comment requirements of 5 U.S.C. § 553, the MOA was adopted and published 

without the notice-and-comment period typically required for rulemaking un-

der the APA. Id. The plaintiffs insisted that withholding review of the MOA 

would impose severe and immediate hardship upon them. Id. at 1325. The 

hardship prong of ripeness analysis requires that courts “consider whether 

withholding court consideration will inflict any hardship on plaintiffs,” even if 

plaintiffs cannot satisfy the fitness prong of ripeness. See id. at 1325-26. The 

district court dismissed the plaintiffs’ claims and the Ninth Circuit affirmed. 

Id. at 1322. With regard to hardship, the court held that the plaintiffs “failed 

to show that they will suffer any immediate, direct, or significant hardship” 

and that “mere potential for future injury does not overcome the interest of the 

judiciary in delaying review.” Id. at 1326.  

Like the plaintiffs in Anchorage, FON fails to show that they will suffer 

any immediate, direct, or significant hardship if the DoD does not generate an 

additional EIS. FON argued in the district court that an injunction was neces-

sary to force the DoD to generate another EIS because “fracking at Watt 1 and 

Watt 2 could irreparably damage the New Tejas River if the chemicals used in 

the fracking operations were to infiltrate the river.” (R. at 11.) This argument 

fails for at least two reasons. First, FON fails to cite any evidence that fracking 

would result in the hypothetical hardships alleged in the complaint, leaving 
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FON’s contentions purely speculative. Second, FOS has failed to allege that 

the hardships caused by the DoD’s failure to generate another EIS would be 

direct or immediate, arguing only that fracking “could irreparably damage the 

New Tejas River” without elaborating on whether the effect would be direct or 

indirect, immediate or delayed. (R. at 11.) 

In the instant case, FON apparently challenges three separate actions 

under NEPA and the APA: (1) the DoD’s execution of the lease with MRI, (2) 

retention “of a managing interest in the mineral rights,” and (3) issuance of 

permits for “fracking at Watt 1 and Watt 2.” (R. at 12.) The Fourteenth Circuit 

erroneously considered the sale of Fort Watt as the relevant action for ripeness 

analysis and failed to address the ripeness of the three actions ostensibly chal-

lenged by FON. (R. at 14.) However, the appeals court correctly found that the 

lease, retention of royalty interests, and issuance of permits—the actions that 

should have been considered by the courts below—did not constitute major 

federal actions under NEPA, which is discussed below. (R. at 16.) Finally, FON 

also fails to satisfy the hardship prong of ripeness, and therefore, the matter is 

not fit for judicial review. This Court should either affirm the Fourteenth Cir-

cuit’s denial of relief or, alternatively, remand the matter to the Fourteenth 

Circuit for a determination of fitness on the appropriate actions enumerated 

above.  
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2. Under NEPA, the action complained of must be “major federal action” 

in addition to being final in order to be ripe for judicial review. 

NEPA requires that “all agencies of the Federal Government shall in-

clude in every recommendation or report on proposals for legislation and other 

major Federal actions significantly affecting the quality of the human envi-

ronment, a detailed statement.” 42 U.S.C. § 4332(2). “Major federal action” is 

perhaps most clearly defined in 40 C.F.R. § 1508.18(a). That regulation states, 

in relevant part, that major federal action “includes actions with effects that 

may be major and which are potentially subject to [f]ederal control and respon-

sibility.”4 40 C.F.R. § 1508.18(a). “Affecting the quality of the human environ-

ment” has not been as clearly defined, but there is some influential case law on 

                                            
4 The regulation also lists four categories into which “[f]ederal actions tend to 

fall”:  

 

(1) Adoption of official policy, such as rules, regulations, and interpreta-

tions;  

 

(2) Adoption of formal plans, such as official documents prepared or ap-

proved by federal agencies which guide or prescribe alternative uses of 

Federal resources, upon which future agency actions will be based;  

 

(3) Adoption of programs, such as groups of concerted actions to implement 

a specific policy or plan; and   

 

(4) Approval of specific projects, such as construction or management activ-

ities located in a defined geographic area. 40 C.F.R. § 1508.18(a). 

  

Note that neither “lease” nor the receipt of royalty payments is included in any 

of the categories. 
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the phrase, which is discussed in more detail in Part II. See, e.g., Hanly v. 

Kleindienst (Hanly II), 471 F.2d 823, 830 (2d Cir. 1972). 

The Second Circuit provided a much-needed gloss to the dry regulatory 

definition of “major federal action” in Hanly v. Mitchell (Hanly I), one of the 

first landmark cases construing the provisions of NEPA. See Hanly I, 460 F.2d 

640, 644 (2d Cir. 1972). In Hanly I, residents brought an action against the At-

torney General and other officials seeking to enjoin the construction of a feder-

al jail near two large apartment complexes. Id. at 642. The court observed that 

“[t]here is no doubt that [NEPA] contemplates some agency action that does 

not require an impact statement because the action is minor and has so little 

effect on the environment as to be insignificant.” Id. at 644. However, the de-

fendants conceded that the federal government’s construction of a federal jail 

constituted a “major” action, and the dispute became whether the construction 

project would impact “the quality of the human environment.” Id. The Hanly I 

court ordered a delayed temporary injunction and remanded the case back to 

the district court for “determination of the jail's environmental impact to be 

made while the preliminary work on the construction site continue[d].” See id. 

at 649. 

In this case, the actions upon which this Court should base its determi-

nation of ripeness are the DoD’s lease of mineral rights to Mainstay, its reten-

tion of mineral rights, and its issuance of permits for fracking. (R. at 12.) Each 
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of these actions should have been analyzed under the Hanly I test for major 

federal actions before any court reached the merits of the request for injunctive 

relief. If this Court does not affirm the lower courts’ denials of a preliminary 

injunction, then this Court should remand the matter to the Fourteenth Cir-

cuit for a determination of ripeness under the relevant case law set out above. 

B. As a private entity, none of Mainstay’s actions are subject to review un-

der the APA. 

Respondents concede that the sale of Fort Watt constitutes a final agen-

cy action on the part of the DoD under the APA and the great weight of case 

law. However, Petitioners did not challenge the sale of Fort Watt, they chal-

lenged the DoD’s execution of a lease, retention of royalty interests, and issu-

ance of permits to Mainstay. (R. at 12.) Furthermore, Respondent Mainstay 

should be dismissed from this case because “nothing in the APA authorizes 

claims against nonfederal entities.” Karst Envtl. Educ. & Prot., Inc. v. EPA, 

475 F.3d 1291, 1298 (D.C. Cir. 2007). Mainstay is indisputably a private, non-

federal entity, and the APA “does not provide private plaintiffs a route for re-

viewing the actions of nonfederal defendants.” See Coliseum Square Ass’n v. 

Jackson, 465 F.3d 215, 249 (5th Cir. 2006).  

1. The actions of non-federal parties are not “major federal actions” to 

which NEPA applies.   

A matter can be final and ripe for judicial review within the meaning of 

the APA and not fit for review under NEPA. See, e.g., Nat’l Ass’n of Home 

Builders v. Army Corps of Eng’rs, 417 F.3d 1272, 1289 (D.C. Cir. 2005) (re-
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manding another claim under the APA while affirming the dismissal of a 

NEPA claim). That is the situation in this case. There are—arguably—several 

actions taken by the DoD that constitute final agency action and could be ripe 

for review under the APA. However, the analysis does not end there—the ac-

tion must be subject to review under NEPA as well. See Karst Envtl. Educ. & 

Prot., Inc. v. EPA, 475 F.3d 1291, 1295 (D.C. Cir. 2007). 

Karst Environmental is a 2007 case out of the D.C. Circuit—a court of-

ten considered to be “the semi-Supreme Court of administrative law.” Sidney A. 

Shapiro & Richard W. Murphy, Eight Things Americans Can’t Figure Out 

About Controlling Administrative Power, 61 ADMIN. L. REV. 5, 14 (2009). In 

Karst Environmental, environmental organizations sought to stop “local gov-

ernmental entities in Kentucky from developing a transit park.” Karst, 475 

F.3d at 1293. The organizations sued the EPA, HUD, and the Tennessee Val-

ley Authority for alleged breaches of NEPA and the National Historic Preser-

vation Act (NHPA). Id. The organizations’ concerns centered around the con-

struction of a “4,000-6,000 acre industrial park and transportation complex 

that would include, among other facilities, a new airport, a new rail hub, and 

extended highways.” Id. The federal agencies’ roles in the project consisted 

mainly of providing funds earmarked for certain purposes such as—in the case 

of the EPA—water and sewer infrastructure. Id. at 1294. The D.C. Circuit held 

that the mere provision of funds for a project was not enough to constitute 
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“major federal action” and upheld the district court’s dismissal of the NEPA 

claims. Id. at 1297-98.  

Like the EPA’s funding of a project in Karst Environmental, the DoD’s 

lease of mineral rights to a non-federal entity does not constitute a major fed-

eral action subject to NEPA. FON’s claims against the DoD should have been 

dismissed for “for failure to state a claim under Rule 12(b)(6),” and, because 

“nothing in the APA authorizes claims against nonfederal entities,” the NEPA 

claims against Mainstay should be dismissed as well. Id.  

In some limited circumstances, certain contractual relationships be-

tween a federal agency and a  private party can create a “partnership” for 

NEPA purposes. See, e.g., Sugarloaf Citizens Ass’n v. FERC, 959 F.2d 508, 

513-14 (4th Cir. 1992). NEPA regulations enumerate some narrow situations 

in which the actions of a non-federal entity can be privatized. See 40 C.F.R. § 

1508.18. “Actions” within the meaning of “major federal action” can potentially 

“include new and continuing activities, including projects and programs entire-

ly or partly financed, assisted, conducted, regulated, or approved by federal 

agencies; new or revised agency rules, regulations, plans, policies, or proce-

dures; and legislative proposals.” Id. “Actions do not include funding assistance 

solely in the form of general revenue sharing funds . . . with no Federal agency 

control over the subsequent use of such funds.” FON argues that “the mineral 

rights lease between the DoD and MRI was a “final agency action’ that created 
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a de facto partnership between the parties—one in which the DoD had final 

approval—thereby transforming MRI’s fracking activity into a ‘major federal 

action.’” (R. at 16.) However, the partnership or “federalization” theory is not 

applicable to the relationship between the DoD and Mainstay in this case. 

Sugarloaf Citizens Association v. Federal Energy Regulatory Commis-

sion is a leading federalization case. See Sugarloaf Citizens Ass’n v. FERC, 959 

F.2d 508, 513-14 (4th Cir. 1992). The plaintiffs in that case were a citizens as-

sociation, a community association, and a trust that sought review of orders of 

the Federal Energy Regulatory Commission (FERC) certifying a facility as a 

“small power production facility”—a certification that would allow a state 

agency to construct an incinerator next to an existing generation station. Id. at 

510-11. On appeal, the Fourth Circuit considered whether NEPA or the Na-

tional Historic Preservation Act (NHPA) applied to the respondent’s decision. 

Id. Under 40 C.F.R. § 1508.18, certain, limited non-federal actions fall within 

the term “major federal actions.” C.F.R. § 1508.18. The Fourth Circuit found 

that certification of the facility was merely a ministerial act that presented no 

opportunity for consideration of any environmental impact and—

importantly—that FERC did not have sufficient control over the project at is-

sue to federalize it. Id. at 515. The court observed that “an essentially private 

project is ‘federalized’ for purposes of NEPA when federal action has enabled 

the project to come to fruition.” Id. at 514 (citing Natural Resources Defense 
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Council, Inc. v. Hodel, 435 F. Supp. 590, 599 (D. Or. 1977)). As an example of 

the level of federal involvement required to federalize a private project, the 

court referred to a case where a “private” project received billions of dollars—

in the 1970s—of federal investment. Id. The Fourth Circuit held that merely 

certifying the project did not convey FERC sufficient control over the project to 

federalize it and make the project a major federal action. Id. at 513-14. 

In Scarborough Citizens, the plaintiffs argued that a state agency vio-

lated the Wildlife Restoration Act (WRA) and other various federal regulations 

by granting easements on portions of a public recreational trail, “contrary to 

the purposes for which it was initially [purchased with federal funds].” See 

Scarborough Citizens Protecting Res. v. Fish and Wildlife Serv., 674 F.3d 97, 

99 (1st Cir. 2012). The plaintiffs sued the U.S. Fish and Wildlife Service 

(USFWS) for allowing the state to grant easements on the trail. Id. at 98. Like 

NEPA, the WRA has no provision for a private cause of action, and while the 

USFWS had the power to withhold future funding from the state if the ease-

ment violated the regulations, the power was discretionary. Id. at 99. The 

court held that there was no reviewable major federal action, thus, neither the 

federal nor the state officials violated NEPA. Id. at 103. 

The lease between Mainstay and the DoD does not grant the DoD suffi-

cient control over Mainstay’s activities to federalize Mainstay for NEPA pur-

poses. The DoD’s rights under the lease with Mainstay are analogous to the 
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USFWS’s discretionary power to withhold future funding from the state agen-

cy in Scarborough Citizens. See id. at 103.  FON argues that “the mineral 

rights lease between the DoD and MRI was a ‘final agency action’ that created 

a de facto partnership between the parties.” (R. at 16.) However, like the fed-

eral agency in Scarborough Citizens, the DoD retains only discretionary “veto 

powers” to prevent sales to third parties deemed to be threats to national secu-

rity. (R. at 9 n.7.) Such discretionary authority to affect a small part of Main-

stay’s operations (namely, sales to a tiny minority of the entire universe of pos-

sible buyers) does not rise to the level necessary to federalize Mainstay’s drill-

ing operations. Furthermore, this level of federal involvement does not ap-

proach the high bar for federalization set out in Sugarloaf Citizens. In that 

case, the Fourth Circuit held that “[m]ore agency control than [,for example, 

federal agency certification] is necessary before a project may be considered to 

be federalized for purposes of NEPA.” Sugarloaf Citizens Ass’n v. FERC, 959 

F.2d 508, 514 (4th Cir. 1992). The DoD issued permits for Mainstay’s fracking 

operations like FERC, the federal agency defendant in Sugarloaf Citizens, is-

sued certifications for the construction of an incinerator. See id. at 510; (R. at 

10.) And, like the FERC in Sugarloaf Citizens, the DoD’s issuance of permits 

and retention of limited veto powers does not rise to the level of control neces-

sary to federalize Mainstay’s activities. For all of the reasons state above, 
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Mainstay is not a proper party to this lawsuit through the federalization doc-

trine or any other.  

2. Judge McBride’s dissent is correct with regard to ripeness, and this 

Court should only consider actions  properly before it. 

Respondents find the dissent of Judge McBride of Fourteenth Circuit 

persuasive on the issue of ripeness. (R. at 18-19.) Judge McBride observed that 

“[t]he action that adversely affects FON is . . . the mineral rights lease which 

allowed MRI to build and frack Watt 1 and Watt 2.” (R. at 18-20.) Therefore, in 

his analysis, “[t]he final action on which the court should base its ripeness de-

termination is the executed lease between the DoD and FON, not the Record of 

Decision from the Commission or the sale of Fort Watt.” (R. at 19.) Judge 

McBride’s conclusions on the lack of ripeness in this case are well-reasoned 

and supported by case law. See, e.g., Karst Envtl. Educ. & Prot., Inc. v. EPA, 

475 F.3d 1291, 1297-98 (D.C. Cir. 2005). Finally, and most importantly, Judge 

McBride argued that “[s]ince the majority . . . concludes that executing the 

lease did not constitute a major federal action regarding Watt 1 and Watt 2, 

there is no final, federal action under 5 U.S.C. §704 and 42 U.S.C. § 4332(2)(C) 

about which FON may complain.” (R. at 19) (emphasis added). 

Finally, no court should amend a party’s pleadings to engineer a certain 

result. “[P]leadings must be something more than an ingenious academic exer-

cise in the conceivable.” See United States v. Students Challenging Regulatory 

Agency Procedures, 412 U.S. 669, 688 (1973). Any court can point to some ac-
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tion taken by the DoD over the last ten to twenty years that is final and proper 

for judicial review in order to convey any party imaginable the requisite finali-

ty and ripeness. However, as a matter of public policy, it is not a court’s place 

to do so. A party challenging an agency’s action or failure to act should be held 

to its pleadings, and the court should only consider that which the complaining 

party brings before it. See Bragdon v. Abbott, 524 U.S. 624, 638 (1998) (“It is 

[the Supreme Court’s] practice to decide cases on the grounds raised and con-

sidered in the Court of Appeals and included in the question on which we 

granted certiorari.”). In this case, FON ostensibly challenged three discrete ac-

tions in its petition: (1) the DoD’s execution of a lease, (2) retention of royalty 

interests, and (3) issuance of permits to Mainstay. (R. at 12.) If this Court does 

not see fit to uphold the lower courts’ decisions, it should remand the matter to 

the Fourteenth Circuit Court of Appeals for a determination of whether any or 

all of those actions are ripe for review under NEPA and the APA.  

II. The DoD’s lease of Fort Watt to Mainstay does not constitute a major fed-

eral action requiring another EIS. 

Even if this matter is final and ripe for adjudication, this Court should 

uphold the district and appeals courts’ denials of a preliminary injunction. A 

district court’s denial of a preliminary injunction is subject to review by an ap-

peals court under 28 U.S.C. § 1292(a)(1). See Carson v. Am. Brands, 450 U.S. 

79, 90 (1981) (holding that an interlocutory order refusing an injunction is ap-

pealable to the circuit courts). “A court can only find a federal agency’s at-
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tempted National Environmental Policy Act compliance inadequate where it is 

arbitrary, capricious, or an abuse of discretion in violation of the APA.” Sierra 

Club v. Flowers, 526 F.3d 1353, 1361 (11th Cir. 2008). The district and appel-

late courts correctly found that the lease between Mainstay and the DoD—and 

the DoD’s participating royalty interest in the mineral rights—did not consti-

tute major federal actions, and therefore, this Court should affirm the lower 

courts’ decisions. See Kleppe v. Sierra Club, 427 U.S. 390, 412 (1976). 

 Respondents actions do not require an additional EIS for at least the 

following four reasons. First, the DoD’s lease of and participating royalty in-

terest in the mineral rights of Fort Watt cannot be considered “major federal 

actions” within the meaning of NEPA’s Environmental Impact Statement re-

quirements—Mainstay’s fracking is a purely private matter.  Second, FON has 

not demonstrated that the actions complained of significantly affect the human 

environment. Third, even if this Court finds that the DoD’s lease with Main-

stay constitutes a “major federal action,” the Respondents are still in compli-

ance with NEPA because the existing EIS explicitly addresses fracking, and 

therefore, requiring an additional EIS would violate NEPA’s inherent “rule of 

reason.” Finally, in any event, Mainstay is not a proper party to this suit be-

cause it is a private, non-federal party and is beyond the reach of NEPA’s re-

quirements. 
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A. The lease does not constitute a major federal action because the DoD did 

not finance Mainstay’s operation and the terms of the lease are insuffi-

cient to create a partnership between the DoD and Mainstay. 

Under NEPA, all federal agencies must generate an EIS for a major fed-

eral action. See Alaska v. Andrus, 580 F.2d 465 (D.C. Cir. 1978), vacated in 

part by Western Oil & Gas Asso. v. Alaska, 439 U.S. 922 (1978) (vacating only 

Part II-C of the decision). It follows that NEPA’s EIS requirement is triggered 

only when there has been a “major federal action” or the withholding of a “ma-

jor federal action” under that statute. Id. As discussed above, the actions that 

FON complains of are not major federal actions under the great weight of case 

law. In addition to being a “major federal action,” the action must also “signifi-

cantly affect the human environment.” See Public Citizen v. DOT, 316 F.3d 

1002, 1022 (9th Cir. 2003). Finally, “nothing in the APA authorizes claims 

against nonfederal entities.” See Karst Envtl. Educ. & Prot., Inc. v. EPA, 475 

F.3d 1291, 1298 (D.C. Cir. 2007). 

1. The district court properly found no new major federal action that 

significantly affects the human environment. 

“[A]n EIS need not be promulgated unless an agency’s planning ripens 

into a recommendation or report on proposals for legislation [or] other major 

Federal actions significantly affecting the quality of the human environment.” 

Andrus v. Sierra Club, 442 U.S. 347, 350 (1979). As discussed in Part I “major 

federal action” is a statutorily defined term with an additional judicial gloss. 

See, e.g., 40 C.F.R. § 1508.18(a); Hanly v. Mitchell, 460 F.2d 640, 644 (2d Cir. 
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1972). While the meaning of major federal was addressed in Part I, the mean-

ing of “affecting the quality of the human environment” is as important in de-

termining whether NEPA is applicable to a particular act.  

Hanly II, involving the Hanly I parties on appeal from the district 

court’s second denial of a preliminary injunction, was the first major circuit-

level case to address the construction of the phrase “significantly affecting the 

human environment.” See Hanly v. Kleindienst (Hanly II), 471 F.2d 823, 830 

(2d Cir. 1972). The court reviewed whether the General Services Administra-

tion’s (GSA) classification of a correctional facility satisfied the requirements of 

NEPA and, therefore, did not necessitate an EIS. Id. at 826. The Second Cir-

cuit took the occasion to announce a test for agencies to employ to determine 

whether a major federal action “will ‘significantly’ affect the quality of the hu-

man environment”: 

[T]he agency in charge, although vested with broad discretion, 

should normally be required to review the proposed action in the 

light of at least two relevant factors: (1) the extent to which the 

action will cause adverse environmental effects in excess of those 

created by existing uses in the area affected by it, and (2) the ab-

solute quantitative adverse environmental effects of the action it-

self, including  the cumulative harm that results from its contri-

bution to existing adverse conditions or uses in the affected area.  
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Id. at 830-31.  

After defining that key phrase, the court held that the GSA failed “to 

make findings with respect to certain relevant factors” and remanded the case 

to the district court yet again. Id. The “relevant factors” that the Second Cir-

cuit ordered the district court to consider on the second remand included pris-

on riots and possible traffic and parking problems. See id. at 827.  

 “[R]egulations also define the crucial term ‘significantly,’ to clarify the 

situations in which an agency must prepare an EIS.” Public Citizen v. DOT, 

316 F.3d 1002, 1022 (9th Cir. 2003), rev’d on other grounds, DOT v. Public Cit-

izen, 541 U.S. 752 (2004); 40 C.F.R. § 1508.27. That statute sets out the mean-

ing of the word significantly as used in the NEPA phrase “significantly affect-

ing the quality of the human environment.” 40 C.F.R. § 1508.27. In Public Cit-

izen, after a preliminary assessment, the Department of Transportation decid-

ed (DOT) not to prepare EISs for three regulations allowing Mexican motor 

carriers to operate in the United States. Public Citizen, 316 F.3d at 1009. The 

plaintiffs, several environmental organizations, argued that the DOT violated 

NEPA by failing to prepare a full EIS for each regulation. Id.  The Ninth Cir-

cuit undertook a comprehensive analysis of the definition of “significantly af-

fecting the human environment” as used in NEPA. See id. at 1022-28. 

 The Ninth Circuit analyzed 40 C.F.R. § 1508.27 to develop a test to de-

termine when an agency is required to prepare an EIS. Id. at 1023-24. The 
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regulations state that “‘Significantly’ as used in NEPA requires considerations 

of both context and intensity.” Id. at 1022. With regard to context, agencies 

must look at both the geographic and temporal context of the action in ques-

tion. Id. at 1023. For example, the agency must consider “the most likely locali-

ties to be affected by” the action in question. Id. Also, the agency must look at 

the long and short-term effects of the action in question when determining 

whether an EIS is required under NEPA. Id. The context analysis should also 

take into consideration any comments submitted by the public during the no-

tice-and-comment period. Id. 

 As for the intensity prong of significantly, the Public Citizen court ana-

lyzed it as having four primary considerations, of which only three are relevant 

here: (1) effect on public health and safety, (2) uncertainty, and (3) controver-

sy.5 Id. If the agency action is found environmentally significant under any of 

the criteria, then the agency must prepare an EIS in order to comply with 

NEPA. Id. First, the effect on health and safety involves, simply enough, “the 

potential effect of the challenged regulations on public health and safety.” Id. 

at 1024. Second, uncertainty refers to the unknown effects of the action. Id. 

Third, controversy refers to the “degree to which the effects on the quality of 

                                            
5 The regulatory definition of “significantly” contained in 40 C.F.R. § 1508.27 

lists a total of ten factors to consider when evaluating the intensity of an ac-

tion, but only the three mentioned in the text are even potentially relevant in 

the instant case.   
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the human environment are likely to be highly controversial.” 40 C.F.R. § 

1508.27.  

 After evaluating all of the factors of context and intensity, the Ninth 

Circuit held that the plaintiffs “successfully demonstrated that DOT’s pro-

posed regulations may have a ‘significant’ environmental impact, mandating 

the preparation of an EIS.” Public Citizen, 316 F.3d at 1027. The DOT ap-

pealed the Ninth Circuit’s finding of major federal actions significantly affect-

ing the human environment and this Court reversed. See DOT v. Public Citi-

zen, 541 U.S. 752 (2004). This Court held that, because the President, not the 

DOT, had the ultimate authority to allow or disallow “cross-border operations 

from Mexican motor carriers . . . , [the DOT] did not need to consider the envi-

ronmental effects arising from the entry of the foreign motor carriers.” Id. at 

770. This Court also observed that there is a “rule of reason” inherent in NEPA 

that comes into play “[w]here the preparation of an EIS would serve ‘no pur-

pose’ in light of NEPA’s regulatory scheme as a whole.”6 

 Finally, a highly relevant case out of the D.C. Circuit sheds additional 

light on the nature and limits of the EIS requirements.  See Alaska v. Andrus, 

580 F.2d 465, 466 (D.C. Cir. 1978), vacated in part by Western Oil & Gas Assoc. 

v. Alaska, 439 U.S. 922 (1978) (vacating only Part II-C of the decision). In An-

drus, the Department of the Interior (DOI) “offered for bid over one million 

                                            
6 NEPA’s “rule of reason” is discussed in greater detail in Part II.B below. 
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acres of oil and gas leases in the Gulf of Alaska.” Andrus, 580 F.2d at 466. The 

state of Alaska, along with the EPA and other plaintiffs, sought to set aside 

the lease sale. Id.  They argued, in relevant part, that the EIS “prepared by 

DOI in connection with the sale [did] not satisfy the requirements of [NEPA]” 

because it allegedly did not contain “reliable information on the environmental 

hazards that would be encountered” during drilling operations. Id. at 470. Af-

ter the DOI issued the final EIS for the lease sale that included a discussion of 

the alternative of “delaying the sale pending completion of [environmental] 

studies,” the EPA argued “that the sale should be delayed in order to allow, in-

ter alia, the completion of the environmental studies.” Id. In response to these 

concerns, the DOI briefly delayed the lease and lowered the total amount of 

acreage offered from 1.8 million to 1.1 million acres. Id. at 471. Finally, a year 

and a half after issuing notice,  the DOI offered the tracts for lease despite the 

plaintiffs’ contentions that the environmental information was not “adequate 

for making sound leasing decisions or conducting operations beyond the lim-

ited area [the EPA] recommended.” Id. at 472. The district court denied the 

plaintiffs’ motion for a preliminary injunction and the court of appeals refused 

to grant an injunction pending appeal. Id. at 466. 

 On appeal, the D.C. Circuit held that “it would be inappropriate for [the 

court] to set aside the lease sale and to enjoin the exploratory drilling.” Id. at 

467. The court addressed, in relevant part, the question of “How much infor-
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mation is enough?” with regard to NEPA’s EIS requirements. Id. at 473. The 

court noted that “NEPA does, unquestionably, impose on agencies an affirma-

tive obligation to seek out information concerning the environmental conse-

quences of proposed federal actions.” Id. However, the court held that “agen-

cies may not be precluded from proceeding with particular projects merely be-

cause the environmental effects of that project remain to some extent specula-

tive.” Id.  

The relevant action in this case is the DoD’s lease of and participating 

royalty interest in the mineral rights of Fort Watt. That action does not fall 

within the EIS requirements of NEPA because it is not a major federal action 

significantly affecting the human environment. First, the lease is not a major 

federal action because—as discussed at length in Part I—it does not reserve 

enough power for the DoD to federalize Mainstay’s actions. Finally, even if it is 

a major federal action, the lease of mineral rights to Mainstay does not signifi-

cantly affect the human environment.  

Analysis of “significantly impacts the human environment” entails con-

sideration of both context and intensity. See Public Citizen v. DOT, 316 F.3d 

1002, 1022 (9th Cir. 2003), rev’d on other grounds, DOT v. Public Citizen, 541 

U.S. 752 (2004). The context of the lease is that it covers 750 acres of unoccu-
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pied land in a region with an extremely low population density7 and it lasts for 

20 years with “an option to extend as long thereafter as production continu[es] 

in paying quantities.” (R. at 8-9.) In the context of such sparse human density, 

an action would need to have a very intense impact to warrant an EIS. Regard-

ing the intensity prong of significant impact, only the uncertainty factor war-

rants attention—there is no evidence in the record of any negative effects on 

health and safety, and without any effects, there can be no controversy worth 

addressing with an EIS. There is undoubtedly some uncertainty regarding the 

long-term effects of fracking. However, no agency should be expected to com-

pletely eliminate uncertainty before acting. As the D.C. Circuit reasoned in 

Alaska v. Andrus, “NEPA cannot be read as a requirement that complete in-

formation concerning the environmental impact of a project must be obtained 

before action may be taken.” Andrus, 580 F.2d at 473.  For all of the reasons 

stated above, the lease does not constitute a major federal action significantly 

affecting the human environment that requires another EIS. 

2. Not every mineral rights lease is a major federal action that triggers 

NEPA. 

Although there is some precedent for considering a lease to a private 

party a major federal action in some specific and narrow circumstances, that 

                                            
7 Indeed, the only notable comment received concerning the closure of Fort 

Watt lamented  the fact that the area would “become nothing more than a 

ghost town” filled with “abandoned homes” after the base’s closure. (R. at 5 

n.3.) There is nothing in the record to indicate that the area around the now-

closed Fort Watt is anything other than a “ghost town.”  
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precedent is not all-encompassing and is not applicable to the facts of this case. 

See, e.g., Davis v. Morton, 469 F.2d 593, 596 (10th Cir. 1972). Later case law 

has found no major federal actions in many situations where the agency in 

question retains only minor control over the actions in question. See, e.g., 

Mayaguezanos Por La Salud Y El Ambiente v. United States, 198 F.3d 297, 

301-02 (1st Cir. 1999).  

Davis v. Morton is a case out of the Tenth Circuit decided shortly after 

the enactment of NEPA. Davis, 469 F.2d at 596. In Davis, Plaintiff environ-

mental organizations sought to challenge the DOI’s approval of a 99-year lease 

of restricted Indian lands that granted the lessee development rights for a 

1,300-acre tract in New Mexico. Id. at 594. The Tenth Circuit held that the 

lease constituted a major federal action subject to NEPA. Id at 597. The court 

based its findings on the fact that under the lease, all notices and approvals 

had to be made by the Pueblo and the United State, the Secretary of the Inte-

rior was required to give written approval before encumbrances could be made 

on the leased land, and the United States government was protected against 

liability for damage or injury to people or property on the leased premises. Id. 

at 596.  

However, in cases involving agreements reserving less power for the 

federal agency, such as the case before this Court, judges have only federalized 

actions that involve a great degree of federal control. See, e.g., Park County 
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Res. Council, Inc. v. Dep’t of Agric., 817 F.2d 609 (10th Cir. 1987), overruled in 

part on other grounds by Los Ranchos De Albuquerque v. Marsh, 956 F.2d 970 

(10th Cir. 1992).  In Park County, a later case out of the Tenth Circuit, the 

plaintiff environmental group challenged the district court’s denial of a prelim-

inary injunction barring the issuance of a permit to drill to an oil company be-

cause it allegedly violated NEPA. Id. at 612. The environmental group based 

its challenge on the Department of Agriculture’s (DOA) issuance of an oil lease 

and drilling permit to an oil company on the fact that the DOA did not prepare 

a full-scale EIS. Id. The Tenth Circuit affirmed the finding of the district court 

that an EIS was not necessary at the time of issuance of the permit because 

full-field development was still an extremely tentative possibility at that stage. 

Id. at 624-25. It held “that the lease issuance itself was not a major federal ac-

tion significantly affecting the quality of the human environment.” Id. at 624. 

The court also explained why it would be unworkable to require an EIS for 

every lease: 

Pragmatic considerations as well as more informed environmen-

tal decision making under NEPA dictate our result. During fiscal 

year 1984, the last year for which published information is avail-

able, the United States issued 5,478 oil and gas leases. ‘The entire 

Department of the Interior . . . prepared only 115 EISs during 

1984,’ only about two percent of the EISs that would be required 
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were we to hold that preparation of a comprehensive EIS is man-

datory prior to every oil and gas lease issuance.   

Id. 

The lease between Mainstay and the DoD is analogous to the DOA’s lease and 

issuance of permits to an oil production company. Like the DOA in Park Coun-

ty, when the DoD issued the lease and the initial EIS, full-field development 

was still years away. (R. at 8-10.)  In both cases, courts upheld an agency’s de-

cision to forego preparation of an additional EIS where it would be duplicative. 

Park County, 817 F.2d at 618. Furthermore, requiring an EIS for every lease 

the federal government grants would place an unmanageable burden on feder-

al agencies and stall energy production.   

B. To the extent that any transaction between Mainstay and the DoD 

constitutes a major federal action, its environmental impact is already 

addressed by the 2002 EIS. 

As discussed previously, Respondents contend that no action properly 

before this Court constitutes a final, major federal action within the meaning 

of NEPA and the APA. Assuming, arguendo, that the lease does constitute a 

new major federal action, however, the DoD still satisfies the requirements of 

NEPA. The reason is simple: The DoD already prepared an EIS that addressed 

the environmental impact of fracking. (R. at 6-7.) Requiring the DoD to gener-

ate another EIS regarding fracking would be redundant and would violate 

NEPA’s “rule of reason.”  See, e.g., DOT v. Public Citizen, 541 U.S. 752, 767 
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(2004). Even if this Court finds a major federal action ripe for judicial review, 

it should affirm the lower courts’ denials of relief based on the “rule of reason.” 

1. The DoD’s 2002 EIS explicitly addressed the impact of fracking, ren-

dering any further EIS redundant and unnecessary under the “rule 

of reason.” 

“[I]nherent in NEPA and its implementing regulations is a ‘rule of rea-

son,’ which ensures that agencies determine whether and to what extent to 

prepare an EIS based on the usefulness of any new potential information to 

the decision-making process.” Public Citizen, 541 U.S. at 767. Instead of re-

quiring an additional EIS whenever new information emerges regarding a par-

ticular  federal undertaking, “courts apply a ‘rule of reason’ in evaluating the 

adequacy of an EIS and ‘take the uncertainty and speculation involved with 

secondary impacts into account in passing on the adequacy of the discussion of 

secondary impacts.’” See Robertson v. Methow Valley Citizens Council, 490 

U.S. 332, 346 (1989). “Where the preparation of an EIS would serve ‘no pur-

pose’ in light of NEPA's regulatory scheme as a whole, no rule of reason worthy 

of that title would require an agency to prepare an EIS.” See Public Citizen, 

541 U.S. at 767. 

The rule of reason primarily arose out of Marsh v. Oregon Natural Re-

sources Council, a case out of this Court’s 1989 term. Marsh v. Or. Natural Res. 

Council, 490 U.S. 360, 373 (1989). In Marsh, nonprofit organizations sought to 

enjoin the Army Corps of Engineers from building a dam based on its failure to 
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prepare a second supplemental EIS to review information that emerged after 

the Corps completed the first EIS. Id. at 363. The Court recognized that agen-

cies have a duty under NEPA “to prepare supplements to either draft or final 

EIS’s if there ‘are significant new circumstances or information relevant to en-

vironmental concerns and bearing on the proposed action or its impacts.’” Id. 

at 372. However, in light of the fact that the new information available to the 

Corps after the first EIS  was not significant, the Court held that the Corps did 

not have to generate another EIS in order to comply with NEPA. Id. at 385. 

Furthermore, “an EIS need not be exhaustive to the point of discussing 

all possible details bearing on the proposed action but will be upheld as ade-

quate if it has been compiled in good faith and sets forth sufficient information 

to enable the decision-maker to consider fully the environmental factors in-

volved.” Cnty. of Suffolk v. Sec’y of Interior, 562 F.2d 1368, 1375 (2d Cir. 1977). 

In County of Suffolk, the plaintiffs filed an action in district court to enjoin the 

proposed sale of offshore land by the DOI because the EIS allegedly did not 

comply with the requirements of NEPA. Id. at 1372. The lower court granted a 

preliminary injunction against the DOI’s lease sale and after trial, it found 

that the requirements of NEPA had not been met. Id. at 1374. The district 

court found the DOI’s EIS unacceptable in many ways, the two most relevant 

of which are its failure to discuss “projected possible pipeline routes” and its 

failure to discuss “the alternative of postponing the decision to lease until after 
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further federal exploration of the area.” Id. The Second Circuit reversed the 

district court's judgment, holding that the DOI made an adequate compilation 

of relevant information, analyzed it reasonably, and did not ignore relevant 

data in the EIS. Id. at 1383. The court concluded that an agency does not vio-

late the rule of reason where it defers discussing a particular topic in an EIS 

for a multistage project that it can modify in the future to minimize environ-

mental hazards disclosed as the result of future information. Id. at 1378. 

The DoD’s decision not to generate an additional EIS in this case is di-

rectly analogous to Marsh. In this case, the DoD’s first EIS explicitly “dis-

cussed unconventional oil and gas operations, including hydraulic fracturing or 

‘fracking.’” (R. at 6.) The record is devoid of any new information about the po-

tential effects of fracking on the environment since the 2002 EIS. In Marsh, 

however, there actually was new information about the impact of the Corps’ 

actions, yet the Court still did not require an additional EIS because the new 

information was not “significant.” In the context of this case, there is no new 

information that could possibly necessitate another EIS.  Based on the circum-

stances in this case, it would be a direct violation of the rule of reason to re-

quire the DoD to prepare yet another EIS regarding fracking on the 750-acre 

tract.  



 44 

2. A supplemental EIS is required where there is significant new in-

formation concerning environmental impact, but that is not the case 

here. 

There are some situations that require an agency to supplement its EIS. 

See, e.g., Envtl. Defense Fund v. Marsh, 651 F.2d 983, 988 (5th Cir. 1981). 

NEPA requires that agencies take a “hard look” at the effects of their action 

even after an initial EIS is prepared. Marsh v. Or. Natural Res. Council, 490 

U.S. 360, 374 (1989). A supplemental EIS is required where the agency makes 

substantial changes in the proposed action that are relevant to environmental 

concerns. See Dubois v. Dep’t of Agric., 102 F.3d 1273, 1291-92 (1st Cir. 1996). 

Environmental Defense Fund v. Marsh demonstrates a situation in 

which a supplemental EIS is mandatory. See Envtl. Defense Fund, 651 F.2d at 

986. Plaintiff environmental organizations brought suit against the Army 

Corps of Engineers on the grounds that one of the Corps’ navigational projects 

violated various federal environmental statutes, including NEPA. Id. Although 

NEPA is silent on precisely when a supplemental EIS is required, the Corps’ 

own regulations require a supplemental EIS when (1) the first EIS fails to 

comply with NEPA, or (2) the first EIS “becomes deficient because certain en-

vironmental effects of the project were not discussed or design features or pro-

ject purposes were modified significantly.” Id. at 988. The Fifth Circuit held 

that, because it failed to adequately address one aspect of the project, a sup-

plemental EIS was required to address that specific impact. Id. at 991-92. 
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Most relevantly to this case, the court held “that NEPA does require the sup-

plementation of an EIS when subsequent project changes can, in qualitative or 

quantitative terms, be classified as ‘major Federal actions significantly affect-

ing the quality of the human environment.’” Id. at 991. 

This is not a case that requires a supplemental EIS. The 2002 EIS di-

rectly addressed the environmental impact of fracking and the record is utterly 

devoid of significant new information that the DoD should incorporate into a 

supplemental EIS. Accordingly, this Court should uphold the Fourteenth Cir-

cuit’s dismissal. 
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CONCLUSION 

The lease between Mainstay and the DoD did not grant the DoD suffi-

cient control over Mainstay’s actions to federalize them for the purposes of the 

APA. For this reason, and because the Petitioner has not shown that denial of 

judicial review will result in significant, direct hardship, this dispute is not 

ripe for review.  Furthermore, the DoD already addressed the impact of a min-

eral rights lease in a prior EIS. Even if this Court finds that the lease consti-

tutes a new major federal action ripe for judicial review, the environmental 

impact of the lease—specifically, the effects of fracking—is fully addressed by 

the 2002 EIS. The Fourteenth Circuit properly denied Petitioner’s request for 

an injunction. Therefore, for the foregoing reasons, Respondents respectfully 

request that this Court affirm the Fourteenth Circuit’s denial of a preliminary 

injunction.  
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APPENDIX A: STATUTES 

APA, 5 U.S.C. § 551 

(1) “agency” means each authority of the Government of the United States, 

whether or not it is within or subject to review by another agency . . . . 

APA, 5 U.S.C. § 704 

Agency action made reviewable by statute and final agency action for which 

there is no other adequate remedy in a court are subject to judicial review. A 

preliminary, procedural, or intermediate agency action or ruling not directly 

reviewable is subject to review on the review of the final agency action. Except 

as otherwise expressly required by statute, agency action otherwise final is fi-

nal for the purposes of this section whether or not there has been presented or 

determined an application for a declaratory order, for any form of reconsidera-

tion, or, unless the agency otherwise requires by rule and provides that the ac-

tion meanwhile is inoperative, for an appeal to superior agency authority.  

NEPA, 42 U.S.C. § 4321  

The purposes of this chapter are: To declare a national policy which will en-

courage productive and enjoyable harmony between man and his environment; 

to promote efforts which will prevent or eliminate damage to the environment 

and biosphere and stimulate the health and welfare of man; to enrich the un-

derstanding of the ecological systems and natural resources important to the 

Nation; and to establish a Council on Environmental Quality.  
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NEPA, 42 U.S.C. § 4332 

The Congress authorizes and directs that, to the fullest extent possible:  

(1) the policies, regulations, and public laws of the United States shall be in-

terpreted and administered in accordance with the policies set forth in this 

chapter, and  

(2) all agencies of the Federal Government shall—  

(A) utilize a systematic, interdisciplinary approach which will insure the inte-

grated use of the natural and social sciences and the environmental design 

arts in planning and in decision-making which may have an impact on man’s 

environment;  

(B) identify and develop methods and procedures, in consultation with the 

Council on Environmental Quality established by subchapter II of this chapter, 

which will insure that presently unquantified environmental amenities and 

values may be given appropriate consideration in decisionmaking along with 

economic and technical considerations;  

(C) include in every recommendation or report on proposals for legislation and 

other major Federal actions significantly affecting the quality of the human 

environment, a detailed statement by the responsible official on—  

(i) the environmental impact of the proposed action,  
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(ii) any adverse environmental effects which cannot be avoided should the pro-

posal be implemented,  

(iii) alternatives to the proposed action,  

(iv) the relationship between local short-term uses of man’s environment and 

the maintenance and enhancement of long-term productivity, and  

(v) any irreversible and irretrievable commitments of resources which would 

be involved in the proposed action should it be implemented.  

40 C.F.R. § 1508.18 Major Federal action. 

Major Federal action includes actions with effects that may be major and 

which are potentially subject to Federal control and responsibility. Major rein-

forces but does not have a meaning independent of significantly (§ 1508.27). 

Actions include the circumstance where the responsible officials fail to act and 

that failure to act is reviewable by courts or administrative tribunals under 

the Administrative Procedure Act or other applicable law as agency action. 

(a) Actions include new and continuing activities, including projects and pro-

grams entirely or partly financed, assisted, conducted, regulated, 

or approved by federal agencies; new or revised agency rules, regulations, 

plans, policies, or procedures; and legislative proposals (§§ 1506.8, 1508.17). 

Actions do not include funding assistance solely in the form of general revenue 
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sharing funds, distributed under the State and Local Fiscal Assistance Act of 

1972, 31 U.S.C. 1221 et seq., with no Federal agency control over the subse-

quent use of such funds. Actions do not include bringing judicial or adminis- 

trative civil or criminal enforcement actions. 

(b) Federal actions tend to fall within one of the following categories: 

(1) Adoption of official policy, such as rules, regulations, and interpretations 

adopted pursuant to the Administrative Procedure Act, 5 U.S.C. 551 et seq.; 

treaties and international conventions or agreements; formal documents estab-

lishing an agency’s policies which will result in or substantially alter agency 

programs. 

(2) Adoption of formal plans, such as official documents prepared or approved 

by federal agencies which guide or prescribe alternative uses of Federal re-

sources, upon which future agency actions will be based. 

(3) Adoption of programs, such as a group of concerted actions to implement a 

specific policy or plan; systematic and connected agency decisions allocating 

agency resources to implement a specific statutory program or executive di-

rective. 

(4) Approval of specific projects, such as construction or management activities 

located in a defined geographic area. Projects include actions approved by 

permit or other regulatory decision as well as federal and federally assisted ac-

tivities. 
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40 C.F.R. § 1508.27  Significantly. 

Significantly as used in NEPA requires considerations of both context and in-

tensity:  

(a) Context. This means that the significance of an action must be analyzed in 

several contexts such as society as a whole (human, national), the affected re-

gion, the affected interests, and the locality. Significance varies with the set-

ting of the proposed action. For instance, in the case of a site-specific action, 

significance would usually depend upon the effects in the locale rather than in 

the world as a whole. Both short- and long-term effects are relevant.  

(b) Intensity. This refers to the severity of impact. Responsible officials must 

bear in mind that more than one agency may make decisions about partial as-

pects of a major action. The following should be considered in evaluating in-

tensity:  

(1) Impacts that may be both beneficial and adverse. A significant effect may 

exist even if the Federal agency believes that on balance the effect will be ben-

eficial.  

(2) The degree to which the proposed action affects public health or safety.  

(3) Unique characteristics of the geographic area such as proximity to historic 

or cultural resources, park lands, prime farmlands, wetlands, wild and scenic 

rivers, or ecologically critical areas.  
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(4) The degree to which the effects on the quality of the human environment 

are likely to be highly controversial.  

(5) The degree to which the possible effects on the human environment are 

highly uncertain or involve unique or unknown risks.  

(6) The degree to which the action may establish a precedent for future actions 

with significant effects or represents a decision in principle about a future con-

sideration.  

(7) Whether the action is related to other actions with individually insignifi-

cant but cumulatively significant impacts. Significance exists if it is reasonable 

to anticipate a cumulatively significant impact on the environment. Signifi-

cance cannot be avoided by terming an action temporary or by breaking it 

down into small component parts.  

(8) The degree to which the action may adversely affect districts, sites, high-

ways, structures, or objects listed in or eligible for listing in the National Reg-

ister of Historic Places or may cause loss or destruction of significant scientific, 

cultural, or historical resources.  

(9) The degree to which the action may adversely affect an endangered or 

threatened species or its habitat that has been determined to be critical under 

the Endangered Species Act of 1973.  

(10) Whether the action threatens a violation of Federal, State, or local law or 

requirements imposed for the protection of the environment.  


